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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 
SONITPUR AT TEZPUR 

 
  
PRESENT : SRI D. Ullah, A.J.S. 
   ADDITIONAL SESSIONS JUDGE 
   SONITPUR, TEZPUR 
 
 
Common judgment in respect of CRIMINAL APPEAL NO. 12 (S-3) OF 2015 

and CRIMINAL APPEAL NO. 13 (S-3) OF 2015, both are arising out of 
Sessions Case No.344/12 (G.R. Case No.2324/12) 

 
 
1. Sri Gopal Bhumij   
2. Sri Nitai Bhumij  

Both are son of Lt. Lakhiram Bhumij 
Vill: Jangalbasti, Panchmukh, Joypur 
  P.S. Jamuguri 
Dist- Sonitpur...Appellants in CRIMINAL APPEAL NO. 12 (S-3) OF 2015  
   
   AND 

1.        Sri Puran Gowala 
2. Sri Randua Mura alias Randia Munda 
3.       Sri Sanjay Munda 
4.  Sri Bhutkur Munda 
5. Sri Parkul Bhutkonwar alia Pukul Munda   

All are of Vill: Jangalbasti, Panchmukh, Joypur 
  P.S. Jamuguri 
Dist- Sonitpur ......Appellants in CRIMINAL APPEAL NO. 13 (S-3) OF 2015  

 
-VERSUS- 

 
1. State of Assam    
2. Sri Rupa Bhutkowar…………….  Opp. Party 

 
 

A P P E A R A N C E 
 

For the Petitioner : Sri R. Baruah,  Advocate in Crl. Appeal No. 12 (S-3) of  

2015 and   

Sri J. Borah,  Advocate in Crl. Appeal No. 13 (S-3) OF 2015 

 

           For the Opp. party : Smti R. Chakravarti, Addl.P.P. 

   
  Date of Argument : 20-12-2016 

 Date of Judgement : 03-01-2017 
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J U D G E M E N T 

 1.    This Appeal being   Crl. Appeal No. 12 (S-3) of 2015 

has  filed by the appellants/accused  Golap Bhumij and Nitai Bhumij and 

appeal being Crl. Appeal No. 13 (S-3) of 2015 has been filed by 

appellants/accused  Puran Gowala, Randua Mura alias Randia Munda, 

Sanjay Munda, Bhutkur Munda and Parkul Bhutkonwar alias Pukul Munda 

under section 374(3)  Cr.P.C. read with Sec.389 of Cr.P.C. with a prayer 

for setting aside the judgement and order of conviction passed against 

the accused/appellants by Ld. Asstt. Sessions Judge, Sonitpur, Tezpur 

vide judgment and order dated 26-6-2015 in Sessions Case No.344/12.   

2.                  By the aforesaid judgment,  Ld. Asstt. Sessions Judge, 

Sonitpur, Tezpur was pleased to convict the accused/appellants for the 

offence U/s.120(B)/307/34 of IPC sentencing them to suffer S.I. for 3 

(three) years and to pay a fine of Rs.2000.00 (Rupees two thousand) 

only each, in default, S.I. for another 2(two) months U/s.307/34 of IPC 

and to suffer S.I. for 3 (three) years and to pay a fine of Rs.2000.00 

(Rupees two thousand) only each, in default, S.I. for another 2 (two) 

months U/s.120(B) of IPC.  

3.                  As both the appeal being Crl. Appeal No. 12 (S-3) of 

2015 and Crl. Appeal No. 13 (S-3) of 2015 arises out of the same 

Sessions case No.344/12 and the grounds are almost similar and as such 

I propose to dispose both the appeal by this common judgment. 

4.                  Being highly aggrieved with the said judgment and order 

dated 26-6-2015 passed by the Ld. Asstt. Sessions Judge, Sonitpur, 

Tezpur, the appellants begs to prefer these appeal on the following 

amongst other grounds :      

GROUNDS: 

i) The Ld. Trial Court committed grave error of the law as 

well as in facts in the appreciating the evidence on record and 

facts and circumstances of the case.  

ii)   The Ld.  Asstt. Sessions Judge, Sonitpur, Tezpur 

committed grave error of law as well as on facts in wrongly 

interpreting and analyzing the Sec.307/120(B)/34 of IPC in 
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the light of the evidence on records and in the facts and 

circumstances of the case and as such the impugned 

judgment and order dated 26-6-15 is liable to be set aside 

and quashed.  

iii)  Out of total eight prosecution witnesses, PW 5 was 

hostile and PW7 Medical Officer who  examined the victim 

found simple injury.  In spite of that, the Ld. Trial Court 

convicted the accused persons on the basis of deposition of 

some interested witnesses.  

iv) The impugned conviction of the accused/appellants 

U/s.307/120(B)/34 of IPC is bad in law and  is not 

maintainable and liable to set aside and quashed.    

v)  The evidence of the PW3, PW4 and PW6 are not 

trustworthy and does not inspire any confidence as they are 

interested witnesses. The vital aspect of the matter was not 

considered by the ld. Trial Court while passing the impugned 

order of conviction.  

vi) About 300/400 people gathered at the place of 

occurrence but prosecution failed to adduce any independent 

witness in support of the PW1 and PW2. The ld. Trial Court 

erroneously relied on the finding to the materials on record so 

far as appellants are concerned and as such liable to be set 

aside and quashed.  

vii)   The materials on record reveals that the accused 

counted the act accompanied at least with the knowledge that 

such act is likely to cause   grievous hurt to the victim which 

the prosecution totally failed to prove and as such it is liable 

to be set aside and quashed.  

viii)   Prosecution failed to establish the charge 

U/s.307/120(B)/34 of IPC as the medical report has not 

corroborated or supported the  prosecution witnesses.  
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Fact of the case 

5.           The fact of the prosecution case is that on 17-9-2012 at 

night while the informant Rupa Bhutkonwar and his wife Smti Gurbari 

Bhutkonwar were attending “Manasha Puja‟ in the house of Golap Bhumij, 

the accused Golap Bhumij called Smti Gurbari Bhutkonwar to the mandir, 

tied her with rope, and at the instigation of other accused Sanjay Munda, 

Puran Gowala, Randuwa Murra, Bhutkar Bhutkonwar, Pakol Bhutkonwar, 

Nitai Bhumij and Paku Munda, assaulted her suspecting to be witch-craft 

causing grievous injuries on her person. They also tried to kill her with a 

dao holding her hair. The accused persons also tried to kill Rupa 

Bhutkonwar. They somehow managed to escape from the place of 

occurence. On 18-9-12 at about 9 p.m. the accused persons, being 

armed with, dao, jathi, javelin, entered into the house of the informant 

and tried to  take his wife to the house of Golap Bhumij to kill her but 

they somehow managed to flee  away.  

 

6.     Point for determination  

(1)  Whether the accused, on 17-9-2012 at about 3 a.m. at 

village Janghalbasti Jaypur Pachmukh under Jamuguri P.S., 

in furtherance of common intention, committed criminal 

conspiracy to cause the death of Gurbari Bhutkonwar, called 

her to the mandir at the premises where kirtan was going 

on, and thereby committed an offence punishable 

U/s.120(B) of the I.P.C. 

(2) Whether the accused persons, on the same date time 

and place, in furtherance of common intention, did an act 

namely dragged Gurbari Bhutkonwar from manasha puja 

with such intention (or knowledge), and under such 

circumstances, tied her with rope, and assaulted her 

suspecting to be witch, so that, if by that act, they would 

have caused the death of said Gurbari Bhutkonwar, they 

would have been guilty of murder, and thereby committed 

an offence punishable U/s.307/34 of IPC.  
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EVIDENCE 

 

7.                      PW1 Rupa Bhutkonwar, the informant, in his 

evidence stated that on the night of occurrence he along with his 

wife and children went to the house of Golap Bhumij to attend 

“Manasha Puja”. At about 3 a.m. at night accused Puran took his 

wife and asked her to stand in a nail stool and also assaulted her. 

The other accused persons also assaulted her suspecting to be 

witch. The accused persons also tried to set her on fire and gave 

a dao in his hand and asked to cut his wife. Due to assault by the 

accused persons, his wife became unconscious. His wife 

sustained injuries on various parts of her body. She regained her 

sense after about one hour and then they came back to their 

house.  They informed VDP secretary who advised them to lodge 

case in the police station. He lodged ejahar in the police station 

and police got treated his wife.  

8.                   During cross examination he has stated that father 

of accused Golap invited his family to the puja. He further stated 

in his cross that about 300 persons were gathered in the puja. At 

first they informed the VDP Secretary about the incident. He 

further stated that he filed the FIR after two days of the 

occurrence.  

9.                  PW2 Bhulbari Bhutkonwar, the victim, in her evidence 

station that  she along with her husband and daughter-in-law 

went to the house of accused Golap Bhumij to attend Manasha 

Puja. During puja time, at about 3 a.m. accused Puran dragged 

her by holding her to the mandir suspecting her to be witch.  She 

was asked to stand on a nail stool and as a result she sustained 

injuries on her leg. The accused persons blamed her to be witch 

and fastened her with rope and assaulted her causing injuries on 

her body and head till 7 a.m.  Accused Puran attempted to kill 

her with a dao and trisul. When she regained sense, they left the 

place of occurrence and her husband lodged an ejahar.  
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10.                    During cross examination she has stated that about 

100/150 persons were gathered in the puja. She denied the 

defence suggestion that the accused persons did not invite her to 

puja and also did not assault her to be witch. She denied the 

defence suggestion that as they have no good relationship with 

the accused persons and as the accused persons did not invite 

them to manasha puja, so they have filed the instant case to 

harass the accused persons. She also denied the defence 

suggestion that she did not sustain any injury as stated by her.  

11.                   PW3 Raghu Bora has stated in his evidence that 

about one year ago one day there was “Manasha Puja” in the 

house of accused Golap Bhumij. Informant  Rupa Bhutkonwar 

and his wife Gurbari Bhutkonwar were also present in the puja. 

On the next day morning Gurbari Bhutkonwar informed him that 

the accused persons assaulted her suspecting her to be witch. 

She also showed him the injuries sustained by her. She also told 

him that the accused persons assaulted her with rope and made 

her to stand on nail stool. Police came to the place of occurrence 

and also seized a nail stool, one sword, one dagger and some 

ropes.  

12.                        PW4 Kapu Mura in his evidence stated that the 

incident took place in the year 2012. On the night of occurrence 

there was „manasha puja‟ in the house of accused Golap Bhumij. 

The victim was also present in the said puja. She heard that the 

accused persons assaulted Gurbari Bhutkonwar suspecting her to 

be witch.  On the next morning she went to her sister‟s house 

and saw injuries on the leg of her sister.  Her sister told her that 

the accused persons assaulted her. She took her to doctor and 

informed VDP secretary about the occurrence.  

13.                        PW5 Saro Mura does not know about the 

occurrence and she was declared hostile by the prosecution.  

14.                        PW6 Markosh, in his evidence stated that he 

came to know about the occurrence when police arrived at the 
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place of occurrence. Police seized one dao, a nail stool, some 

ropes from the house of accused Golap Maji. He proved the 

seizure list as Ext.1 wherein Ext.1(1) is his signature.  

15. PW 7 Dr. Harendra Kumar Saikia, Medical Officer, in his evidence 

stated that on 23-9-2012 he examined one Smti Gurbari 

Bhutkonwar on police requisition in reference to Jamuguri PS 

GDE No. Nil, escorted and identified by police personnel and on 

examination found the following injuries : 

(i) Multiple bruises on the right thigh of different sizes and on the 

back.  

(ii) Pain and tenderness in the head and chest 

The weapon used – hard object like lathi and tight fist (Punch) 

and type of wounds – simple.  He has proved the medical 

report as Ext.2 wherein Ext.2(1) is his signature.  

16.                      PW8 is Sri Naba Kanta Nath, S.I. of Police who has 

conducted various stages of investigation and after completion of 

investigation he submitted charge sheet against the accused 

persons U/s.143/120B/307/324/448/342 of IPC. He has proved 

the ejahar, sketch map, charge sheet as Ext.3, 4 and 5 

respectively.  

 

ARGUMENTS 

 

17.   During argument, the Learned counsel for the 

accused/appellants has submitted that there is delay in lodging 

the FIR and the prosecution has failed to explain the delay for 

which  prosecution story becomes doubtful. In this context, ld. 

Defence counsel has relied on the decision of the Hon’ble 

Supreme Court in “Ashok Kr. Choudhury and others vs. 

State of Bihar”  reported in AIR 2008 S.C. 2436. Ld. Counsel 

for the accused/appellant has also stated that seizure witness has 

not supported the prosecution story for which the fact of seizure 

becomes doubtful and the accused/appellants should get the 
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benefit of the lacuna of the prosecution. In this context ld. 

Counsel for the accused/appellants relied on the decision of the 

Hon’ble Supreme Court in “Sumersinbh Umedsinh Rajput 

alias Sumersinh vs. State of Gujarat”.                               

 

18.                         Ld. Counsel also submitted that as per the 

evidence of the medical officer and medical report, the alleged 

injury is simple in nature and upon consideration of nature of 

injury he has submitted that no offence U/s.307 of IPC is made 

out. In this context he has relied on a decision of the Hon’ble 

Supreme Court in Pashora Singh and Another vs. State of 

Punjab” reported in AIR 1993 SC 1256. 

  

19.                           It is further submitted that prosecution has 

failed to prove the intention and knowledge to bring out the case 

within the ambit of Sec. 307 of IPC. In this context the defence 

has relied on a decision of the Hon’ble Supreme Court in 

Sanjay Kumar and Another vs. State of Madhya Pradesh 

reported  in 1994 Supp.(1) SCC 502. It is further submitted by 

the ld. Counsel for the defence that prosecution has failed to 

prove the ingredients of Sec.120(B) of the IPC, more particularly 

the existence of agreement of the accused persons to constitute 

the offence of criminal conspiracy. In this context ld. Counsel for 

the defence has relied on a decision of the Hon’ble Gauhati 

High Court in Runa Nath @ Rina Nath vs. State of Tripura 

reported in 2010 (3) GLT 254.  Ld. Dfence counsel has also 

relied on the decision of the Hon’ble Supreme Court in 

Fireman Ghulam Mustafa Vs. State of Uttaranchal reported 

in 2015(9) SCALE 237.  

20.                       On the other hand ld. Addl.P.P. has submitted 

that the Ld. Trial Court has rightly appreciated  the evidence on 

record and prosecution has been able to establish the charge 

against the accused/appellant and accordingly ld. Trial Court has 
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rightly convicted and sentenced the accused/appellants. 

Therefore, the ld. Addl.P.P. has submitted to upheld the 

judgment and conviction of sentence of the Ld. Trial Court.  

 

APPRECIATION 

21.       Let me discuss the relevant portion of evidence on record to 

decide as to whether the Ld. Trial Court has rightly decided the 

points for determination to conclude its decision vis a vis the 

conviction and sentence.  

22.     I have gone through the relevant  provisions of law and the 

decision of Hon‟ble Gauhati High Court passed in Runa Nath @ 

Rina Nath vs. State of Tripura reported in 2010 (3) GLT 

254, as referred to above, and the Hon’ble Gauhati High 

Court relied on a decision of the Hon’ble Supreme Court in 

Ashok Dutta Naik Vs. State reported in 1979 Crl.L.J. 

(NOC) 95 wherein it was held : 

        “To establish a charge of criminal conspiracy the 

prosecution must prove agreement between two or 

more persons to do or cause to be done some illegal 

act; such agreement which is the essence of the offence 

of conspiracy, is not always capable of proof by direct 

evidence because the agreement is entered into 

secretly. In fact, in cases of conspiracy one seldom 

comes across direct evidence. One has to often look at 

the circumstances to see whether conspiracy actually 

exists. In other works, conspiracy is generally a matter 

of inference deducible from certain criminal acts of the 

involved parties.”                                                                                    

 

23.       The Hon’ble Gauhati High Court has further relied on a 

decision of the Hon’ble Supreme Court in  Kehar Singh’s 

case reported in 1988(3) SCC 731 wherein it was observed : 
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      “The gist of the offence of conspiracy then lies, not in 

doing the act, or effecting the purpose for which the 

conspiracy is formed, nor in attempting to do them, nor 

in inciting others to do them, but in the forming of the 

scheme or agreement between the parties. Agreement is 

essential. Mere knowledge, or even discussion, of the 

plan is not, per se enough.” 

 

24.               The Hon’ble Gauhati High Court has further relied 

on a decision of the Hon’ble Supreme Court in State of 

Tamilnadu through the Superintendent of Police Vs.Nalini 

& Ors. Reported in 1999 Crl.L.J. 3124 wherein it was 

observed : 

    “ It is the agreement which is the sign qua non of the 

offence of conspiracy. Suspicion howsoever strong, does 

not take the place of proof.”   

 

25.                       In the instant case, PW3, PW4, PW5 and PW6 are 

reported witnesses. The only evidence is that PW1 Rupa 

Bhutkonwar, the informant, has stated that on the date of 

occurrence he and his wife and children went to the house of 

Golap Bhumij to attend Manasha Puja and at about 3 a.m. at 

night  accused Puran took his wife and asked her to stand on a 

nail stool and all the accused persons assaulted her suspecting to 

be witch. PW2, the victim has supported the above evidence. 

None of the above two witnesses stated about entering into an 

agreement by the accused persons to commit offence upon the 

PW2.It cannot also be inferred from the evidence of PW1 and 

PW2 that there was an agreement between the accused persons 

to commit the offence.  The basic ingredient to constitute an 

offence in criminal conspiracy U/s.121(A) of IPC punishable 

U/s.120(B) is the existence of agreement or meeting of mind and 

not just doing the acts. In the instant case prosecution has totally 
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failed to prove the required ingredients for the offence 

U/s.120(B)of IPC. Therefore, I am of the considered opinion that 

the conviction and sentence passed by the Ld. Trial Court  in 

respect of offence U/s.120(B) of IPC is liable to be set aside.  

26.                         So far as offence U/s.307/34 of IPC is 

concerned, although PW1 has stated in his evidence that the 

accused persons had assaulted his wife, PW2 and asked her to 

stand in a nail stool and PW2 also supported the version of PW1 

and stated that she was fastened and tied with rope by the 

accused persons who had assaulted her from 3 a.m. to 7 a.m. 

causing injuries on her body and head but the medical report 

does not support the above version of PW1 and PW2. PW2 has 

further stated in her evidence that accused Puran attempted to 

kill her with a dao and trisul. If we go to the evidence of PW7 and 

Ext.2, the medical report, we will find that PW7 Dr. Harendra 

Kumar Saikia  had examined PW2 only on 23-9-12 although the 

alleged injury took place in the night of 17-9-2012 as mentioned 

in the FIR. PW7 has found pain and tenderness in the  head and 

chest and multiple bruises on the right thigh of different sizes and 

on the back of the PW2. He has opined that the injuries are 

simple, caused by blunt object. In view of the above evidence of 

PW7 and Ext.2, the version of PW1 and PW2 appears to be 

exaggerated with that of the actual incident.  

27.                       I have also gone through the decisions of the 

Hon‟ble Supreme Court in   “Ashok Kr. Choudhury and others 

vs. State of Bihar”  reported in AIR 2008 S.C. 2436;   

Pashora Singh and Another vs. State of Punjab” reported in 

AIR 1993 SC 1256 and  Fireman Ghulam Mustafa Vs. 

State of Uttaranchal reported in 2015(9) SCALE 237. 

28.                      Although the appellants have submitted the delay 

as fatal to the prosecution case but upon consideration of the 

available evidence on record and also on consideration of the fact  

that the informant and the victim are villagers and as such the 
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short delay in this case cannot be considered as fatal to the 

prosecution case. Under the present fact and circumstances I 

humbly opined that the decisions relied on by the  appellants, in 

this regard, are not applicable to the instant case. 

29.                       Upon consideration of the available evidence on 

record and also upon consideration of the above decisions, I have 

found that prosecution has failed to prove the existence of 

intention or knowledge of the accused persons in order to 

constitute offence U/s.307 of IPC. Of course,  it is proved that 

simple hurt is caused to the victim, PW2 by the acts of the 

accused persons.  

 

O  R  D  E  R 

 

30.                    In the result, the appeal is partly allowed on 

contest. Therefore, I have come to the conclusion that 

prosecution has been able to prove only the offence U/s.323/34 

of IPC against the accused persons. Accordingly, 

conviction/sentence of the accused/ appellants U/s.120(B) of IPC 

is set aside and conviction U/s.307/34 of IPC, in respect of all the 

accused/appellants,  is  converted to a conviction U/s.323/34 of 

IPC. 

31.                  Upon consideration of the nature and gravity of the 

offence and the circumstances of its commission I declined to 

provide benefit of Probation of Offenders Act, 1958 to the 

accused persons.  

32.                  Accordingly, the sentence is modified and the 

accused/appellants are sentenced to undergo R.I. for 4 (four) 

months each and fine of Rs.1000.00 (Rupees one thousand) 

each, i/d S.I. for 15 (fifteen) days each for the offence 

U/s.323/34 of IPC. The period already under-gone by the 

accused/appellants during investigation and trial, be set off from 

the period of sentence as per Sec. 428 of Cr.P.C.  
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33.         The accused/appellants are directed to appear 

before Ld. Assistant Sessions Judge, Sonitpur, Tezpur within a 

period of 1 (one) month to serve out the sentence.  

34.                  Send back the case record of Sessions Case 

No.344/2012, case diary and G.R. case No.2324/12 to the Court 

of Ld. Assistant Sessions Judge, Sonitpur, Tezpur along with a 

copy of this judgment.                          

 

35.             A copy of this judgement be sent to the District 

Magistrate, Sonitpur, Tezpur as per Sec.365 of Cr.P.C. 

 

36.             Given under my hand and seal of this court on this 3rd 

day of  January, 2017.  

 

 

 

        ( D. Ullah ) 
      Additional Sessios Judge, 
               Sonitpur, Tezpur.   
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